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Request for Advisory Ruling

Regarding Electric Uility

Status of Wnman 4 Mnority Oaners

VELCH, Chairnman, NUGENT and DI AMOND, Conm ssioners

l. SUMMARY

In this Advisory Ruling, the Comm ssion concludes that in
applying the definition of "excluded electric plant," each
i ndi vi dual ownership interest in a Maine generating facility wll

be eval uated separately. |If the interest qualifies as "excluded
electric plant,"” ownership of that interest wll not be subject
to Comm ssion regulation as an electric utility. [If the interest

fails to qualify as "excluded electric plant,"” the owner is
subject to regulation as an electric utility.

I11. REQUEST FOR RULING

On Septenber 29, 1998, several utilities ("the petitioning
utilities")! filed with the Conmi ssion a petition for an advisory
ruling. The petition noted that foreign utilities that were
mnority owners of generation plants |ocated in M ne have
historically been exenpt fromregulation as public utilities in
Mai ne. Recent statutory anmendnents have cast doubt on the
continued vitality of that historic exenption. The petition
asked for a Conm ssion determ nation of whether those foreign
utilities may be subject to regulation in Miine.

Pursuant to Chapter 110, Part 6 of our rules, the utilities’
petition for an advisory ruling was reviewed by the General
Counsel , who recommended to the Conm ssion that an advisory
ruling be issued. On Cctober 13, 1998, the Conm ssion voted to
i ssue an advisory ruling on the utilities petition. As required
under Section 603, notice of this proceeding was given to the

The petitioning utilities include Central Vernont Public
Service Corporation, Fitchburg Gas & El ectric Conpany, G een
Mount ai n Power Corporation, Public Service Conpany of New
Hanpshire, Sithe Energies, Inc., Southern Energy, Inc. and the
Village of Lyndonville.
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petitioners and all Maine electric utilities. The Conm ssion
recei ved no coments on the petition.

111. DISCUSSION

Each of the petitioning electric utilities either owns a
mnority interest in the Wnman 4 generating facility in Yarnouth,
Mai ne, or expects to beconme a mnority owner pursuant to executed
agreenents to purchase the interest of a current mnority owner
of the facility. None of the petitioning utilities sel
electricity to retail custoners in Maine or plan to do so prior
to March 1, 2000. At present, Maine's three major donestic
electric utilities owm the rights to nore than 70% of the Wman 4
facility output -- Central Maine Power (59.1457%, Bangor
Hydro- El ectric Conmpany (8.3333% and Mai ne Public Service Conpany
(3.3455% .

Maine's public utility statutes enploy a "facilities-based"
definition of electric utility. Under Title 35-A MR S. A 8§
102(6), an electric utility is defined to include any entity that
owns, controls, operates or manages any electric plant for
conpensation wthin Maine. Electric plant, in turn, is defined
to include all property used in connection with the production,
generation, transm ssion, delivery or furnishing of electricity
for public use. The petitioning utilities' interests in the
Wman 4 generating facility clearly neet this definition.

On the other hand, Title 35-A distinguishes between donestic
electric utilities and foreign electric utilities. Under 35-A
MR S. A 8 3131(3), an entity that is organized under the | aws of
anot her state or a province of Canada and that is authorized in
that jurisdiction to generate, transmt or distribute electricity
or otherwi se operate as a utility qualifies as a "foreign
electric utility." A foreign utility that al so operates in M ne
may qualify for an exenption fromtreatnent as an electric
utility in Maine if it neets the requirenents of 35-A MR S. A 8§
3140. Section 3140 creates an exenption from Maine utility
regulation if a foreign electric utility limts its activities in
the State to the ownership of a mnority interest in any M ne
utility facility in which donmestic electric utilities possess a
majority interest.? Historically, the petitioning electric

To qualify for the exenption, the foreign electric utility
must al so notify the Comm ssion of its activities, file an annual
report with the Conm ssion, designate an office and agent in the
State of Maine, and file with the Conm ssion a certificate from
the regulatory body in its home jurisdiction that that body
oversees the foreign electric utility's issuance of stocks, bonds
or other evidences of indebtedness or has general supervisory
authority of the foreign electric utility's business.
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utilities have been treated as foreign electric utilities and
have not been subject to utility regulation by this Comm ssion.

The historic nethod of electric utility operation in Mine
is rapidly changi ng, however, due to the enactnent of the
electric industry restructuring act, P.L. 1997, ch. 316. As
codified, 35-A MR S. A 8 3204 of the restructuring act requires
Mai ne's donestic electric utilities to divest their interests in
generation assets. The petitioning electric utilities note that
once this process is conplete,® donestic electric utilities wl
no longer own a majority interest in the Wman 4 facility. As a
result, the foreign electric utility owers of Wmn 4 will no
| onger qualify for the exenption from Mine utility regulation
under Section 3140.

The petitioning electric utilities also question whether
their interests in Wmn 4 would qualify as "excluded electric
pl ant” under 35-A MR S. A 8 102(6-A). Adopted in the nost recent
| egi sl ative session (P.L. 1997, ch. 710), subsection 6-A carves
out an exception fromthe broad definition of electric plant,
thereby creating a coterm nous exception fromthe definition of
"electric utility" for owers of excluded electric plant. In
pertinent part, it exenpts fromthe definition of "electric
pl ant” any generation assets, as defined in section 3201,
subsection 18, to the extent those assets are used for the
generation of electricity for sale for resale or for sale at
retail to out-of-state custoners.

The petitioning utilities have asked this Comm ssion to
determ ne whether their interests in the Wnman 4 facility would
qualify as "excluded electric plant,” thus excluding the owners
of those interests fromthe definition of "electric utility" for
purposes of Title 35-A. The petitioning utilities suggest that
the issue would be clear if the entire output of the Wman 4
facility were sold at wholesale or sold to retail custoners
| ocated outside of the state. Their concern, however, is how the
definitional exception will apply if sonme of the output is sold
to retail custoners in Maine while other portions (notably the
generation fromthe interests held by the petitioning utilities)
is sold at wholesale or to retail custonmers outside of Mine.
The latter situation is particularly troubling if Central Maine
Power divests its interest in the Wman 4 facility before Bangor
Hydro-El ectric or Maine Public Service, since that divestiture
will renmove the foreign utility exenption for mnority owners as
di scussed above.*

3Si nce Central Maine Power owns a nmpjority interest in the
Wman 4 facility, divestiture of that interest alone will trigger
the loss of the foreign electric utility exenption.

“This problemonly exists during the transition period to a
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The petitioning utilities have suggested that the statute
may be read to treat each individual utility owner's share of a
generation plant as a separate "generation asset." Under such an
approach, the donestic utility shares would not qualify for the
"excluded electric plant” exception while the former foreign
electric utilities' shares would qualify (since they are not sold
at retail in the State) and thereby avoid regulation by this
Comm ssion as an electric utility.

We agree that the best interpretation of "excluded electric
plant” permts the separate consideration of individual ownership
interests in electric utility facilities. As noted by the
petitioning utilities, this result conports best with the
restructuring act's general intent to streamine and reduce
regul ation of conpetitive generation. See Arsenault v. Crossman,
696 A.2d 418, 421 (Me. 1996) (where statutory |anguage is
anbi guous, courts will exam ne the policy behind its enactnent).
Mor eover, one of the prinmary purposes of the new definition of
"excluded electric plant” was to avoid regulating as an electric
utility the new owners of generation assets divested pursuant to
35-A MR S. A 8§ 3204. So long as the owners of these assets do
not sell power at retail in Maine, they will not be regul ated as
an electric utility by the Conm ssion. W can conceive of no
reason why the Legislature would have intended to regulate a
foreign utility that owns part of a facility where another part
owner happens to sell its share of the power at retail in M ne
but not regulate another foreign utility that wholly owns a
generating facility, the entire output of which is sold at
whol esal e or at retail outside of Maine. The Legislature's
primary intention was to ensure that this Conm ssion continues to
regul ate any entity that sells power at retail in Miine, and that
we not regulate an entity that does not do so, even if it happens
to own generating assets within the State.

In this regard, it is instructive to note that Section
102(6-A) explicitly references the definition (Section 3201,
subsection 10) and use of the term "generation assets" in the
electric industry restructuring act. The primary use of the term
"generation assets" in the restructuring act is in the
divestiture section cited above, Section 3204. The clear purpose
of that section is to require an electric utility to divest any
ownership interest that it possesses in a generation facility,
regardl ess of whether the utility owns 100% of the facility or

fully conpetitive retail generation market on March 1, 2000. At
that tinme, any generation asset (other than generation assets
hel d by transm ssion and distribution utilities as permtted
under Section 3204) will be excluded fromthe definition of

el ectric plant.
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only a partial interest.® This strongly inplies that the sane
interpretation be applied in the context of "excluded electric
plant” and that we interpret the use of "generation assets" to
permt each separate ownership interest to be treated as a
separate generation asset for purposes of applying the "excl uded
electric plant” definition.

For the reasons described above, we find that when
determ ni ng whether the "excluded electric plant” exenption
applies, we will separately evaluate each utility's interest in
the Wnman 4 facility (and any other generation facility with
multiple owners). If the interest neets the definition of
excl uded electric plant, ownership of that interest will not
trigger Maine regulation as an electric utility, regardl ess of
whet her ot her partial owners of the Wman 4 facility sell their
shares of the output at retail in Maine. |If the interest fails
to qualify for the exception, the owner wll be treated as an
electric utility for purposes of Title 35-A

Dat ed at Augusta, Maine this 2nd day of Decenber, 1998.

BY ORDER OF THE COWM SS| ON

Dennis L. Keschl
Adm nistrative Director

COWMM SSI ONERS VOTI NG FOR: Wl ch
Nugent
D anond

°Section 3204 does provide certain linmted exceptions from
the divestiture requirenent that are not relevant to the present
di scussi on.



